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RBCBNT DECISIONS 2S7 

and obtained a judgment. In an action in New York upon the assigned judgment, 
held, it was not entitled to full faith and credit. Carroll v. Curran (App. Div*. 
1st Dept. 1920) 184 N. Y. Sup. 603. 

The court in the instant case follows without discussion the case of Flexner 
v. F arson (1919) 248 U. S. 289, 39 Sup. Ct. 97, which may perhaps be distinguished 
because there the agency had been revoked when summons was served. To 
entitle a judgment in personam to full faith and credit, it must appear that 
the court awarding the judgment had jurisdiction over the defendant. Pennoyer 
v. Neff (1877) 95 U. S. 714. The fundamental requisite of jurisdiction in Anglo- 
American law is personal service. Pennoyer v. Neff, supra; 1 Black, Judgments 
2nd ed. 1902) § 227. However, it is well settled that service upon the agent of 
a non-resident corporation as provided by statute is due process of law. Pennsyl- 
vania Fire Ins. Co. v. Gold Issue Mining Co. (1917) 243 U. S. 93, 37 Sup. Ct. 344; 
Lafayette Ins. Co. v. French (1855) 18 How. 404. Since a state has power to 
exclude a corporation, see Bank of Augusta v. Earle (1839) 13 Pet. 519, 589, the 
latter must consent to such service as a condition to its privilege to carry on busi- 
ness. See Flexner v. Parson, supra, 293. On the other hand, a partnership or a 
single proprietorship cannot be excluded from a state and the latter can therefore 
prescribe no condition. See Flexner v. Parson, supra. The requirement of per- 
sonal service is based upon considerations of natural justice as well as upon the 
territorial theory. See Lafayette Ins. Co. v. French, supra, 406. It is questionable 
whether justice is fostered by a persistent refusal to allow a plaintiff to serve the 
agents of the individuals or partnerships with whom he did business in the state 
where that business was transacted. Certainly it is inconvenient for such a 
plaintiff to transport his evidence and carry on his suit in a foreign jurisdiction. 
The present state of the law seems unfortunate. When justice and convenience 
conflict with established principles, the validity and utility of the latter may well be 
questioned. 

Landlord and Tenant — Breach of Covenant for Quiet Enjoyment — Injunc- 
tion. — The defendant lessor commenced reconstruction, beyond the scope of re- 
pairs, of all the upper stories of his corner building, of which the plaintiff 
had leased the ground floor expressly for use as an automobile show-room. In 
compliance with municipal building-requirements, the lessor constructed a strong 
wooden shed over the side-walk on one side and was about to build another on 
the other side, thus rendering the plaintiff's show-windows virtually useless 
and cutting off light and air. The lease contained an express covenant for 
quiet enjoyment and also a covenant by the lessee that he was to make no claim 
for any inconvenience arising from acts of the lessor in repairing or protecting 
the building. The lessee, without abandoning the premises, sought a mandatory 
injunction to compel the removal of the shed upon the ground that his remedy 
at law was inadequate. Held, one judge dissenting, injunction denied. Bowman 
Automobile Co. v. Strathmore Leasing Co. (App. Div. 1920) 184 N. Y. Supp. 
453. 

In the instant case the reconstruction work was solely for the defendant's 
benefit, the city requirement that the sheds be built being merely incidental to it. 
Cf. Duhain v. Mermod etc. Co. (1914) 211 N. Y. 364, 105 N. E. 657. The work 
was not necessary for the repair or protection of the building and hence the lessee's 
covenant does not cover it. Furthermore, the injury to the lessee was undoubt- 
edly substantial. Cf. Herpolsheimer v. Funke (1901) 1 Neb. Unoff. 471, 95 
N. W. 688; Hall v. Irvin (1903) 78 App. Div. 107, 79 N. Y. Supp. 614. And it 
would be virtually impossible for a jury to assess damages. But it has been 
held essential to a constructive eviction that the tenant leave the demised 
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premises; B or eel v. Lawton (1882) 90 N. Y. 293; and that to maintain an action 
on a covenant for quiet enjoyment an eviction is necessary. Greenwood v. Wet- 
terau (1903) 84 N. Y. Supp. 287; Fuller Co. v. Manhattan Const. Co. (1904) 44 
Misc. 219, 88 N. Y. Supp. 1049. But where the covenant expressly provided that 
the lessee was to occupy free from any "let, suit, trouble or hindrance", an 
unwarranted suit by the lessor constituted a breach of it, although the lessor 
remained in possession. Paddell v. Janes (1915) 90 Misc. 146, 152 N. Y. Supp. 
948. Recently this result has also been reached even where the covenant was 
worded as usual. Ginsburg v. Woolworth Co. (1917) 179 App. Div. 364, 166 
N. Y. Supp. 494. In the instant case, if no legal right of the plaintiff has been 
invaded, the courts would probably be slow to create a purely equitable one for 
his benefit. But if, departing from the rule of the older cases, the tendency 
evinced by the Ginsburg case should be followed, then the plaintiff has been legally 
damaged. In this event, since an action for damages would be an inadequate 
remedy, an injunction should issue. 

Liens — Work and Labor — Transportation. — The plaintiff claimed title to cer- 
tain ore as the purchaser at an execution sale. The defendant claimed as the purchas- 
er at a sale to foreclose liens asserted by employees of one H, the original owner, be- 
cause they had hauled the ore from the mine to a railroad station. An 
Arkansas statute provided that: "Laborers who perform work and labor on any 
object . . . , shall have an absolute lien on such object ..." Ark. 
Stat. (Kirby, 1904) § 5011. Held, for the plaintiff. Ruddell et al. v. Reves 
(Ark. 1920) 225 S. W. 316. 

At common law a lien on personalty was dependent upon the possession 
of the chattel. See Lickbarrow v. Mason (1793) 6 East 21 n., 27 n. This is not 
true in maritime law. See Ex parte Foster (1842) 2 Story 131, 144. Since a 
servant at common law had only custody, it is evident that the statute was for 
the purpose of changing the common law so far as laborers were concerned. The 
Arkansas courts have accepted as their definition of a laborer "one who labors 
in a toilsome occupation — a man who does work that requires little skill as dis- 
tinguished from an artisan." See Dano v. M. O. etc. R. R. (1872) 27 Ark. 
♦564, *567. Further, a teamster engaged in hauling is a laborer. Allen v. Roper 
(1905) 75 Ark. 104, 86 S. W. 836. In the instant case the court disallowed 
the liens on the ground that the hauling was not for the purpose of getting 
further work done on the chattels, citing Klondike Lumber Co. v. Williams 
(1903) 71 Ark. 334, 75 S. W. 854; Allen v. Roper, supra. In the Klondike casd, 
where the logs were hauled from the forest to the mill, the court intimated that 
the liens were allowed because the hauling contributed directly to the produc- 
tion of the subject of the lien; but in the Allen case it does not appear that any 
work was done on the logs after the mere hauling was complete. If therefore, 
hauling is to be considered as "work and labor done on an object", it seems that 
there is no reason for the refinement made by the court in the instant case. So 
long as hauling enhances the value of the chattel, which admittedly it does, the 
court should not have gone into the question of whether the hauling was for 
the purpose of having further work done; but should have allowed the lien. 

Mandamus — Jurisdiction of Courts to Pass on Constitutionality of Initiatoky 
Petition.— Pursuant to the Michigan Constitution, Article 17, § 2, relating to 
initiatory petitions for submission to the electors of a proposed constitutional 
amendment, a petition in proper form was filed in the office of the Secretary of 
State. The Secretary of State refused to submit the proposed amendment to the 
electors on the ground that the amendment, if passed, would violate the Federal 
Constitution. The plaintiff applied for a writ of mandamus to compel such sub- 



